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1. The 2005 OECD Guiding Principles for Regulat@uality and Performanéeand
OECD-APEC Checklidt that were prepared by the then Working Party omuReory
Management and Reform (WPRMR) make it clear thajuledory policy should be
subordinated to competition and market-opennessctisps. Recently — and perhaps in
response to the current global economic crisisthactreation of the RPC — there has been a
noticeable effort to broaden the scope beyond catpanterests, as seen in the OECD draft
synthesis report on regulatory policy and sustdeabowth circulated in October 20%.0n
this regard, the draft recommendations includesesoefierences to the crisis and to new
“issues” such as climate change (#13) and the reethalance the reduction of the
administrative burden on businesses with re-reguiaibjectives, where regulatory gaps have
been exposed (#31).

2. Unfortunately the lessons of the crisis and@heve concerns about regulatory gaps
are not, in our view adequately reflected in th@fDrThe main, and in some parts almost
exclusive, focus of the Draft is on reducing thenadstrative burden on businesses — small
businesses in particular — and boosting market etitign. More specifically, and as outlined
in the following paragraphs, our concerns are Hevis:

- Public interest the draft does not provide sufficient assurariea the public interest
should always prevail over the interests of busieegand market competition;

- Political leadership and “central oversight bodiespolitical leadership can easily result
in the politicisation of regulatory policy, whileade union experience with the existing
central oversight bodies points to the risk of idgacal and regulatory capture;

- Users of regulationthe draft suggests a binary view of society draléconomy, which
consists of businesses and “citizens” only. In songl the draft omits, and hence
diminishes, the role of collective organisationsliiling trade unions and other social
movements;

- Risk managementhe absence of reference to the precautionaryoaphp is of concern,
particularly when considering the issue of the leardf proof..

- Regulatory Impact Assessment (RIA) and cost-beragfilysis the Draft gives
insufficient weight to social, environmental andgtdbutional impacts, compared to its
focus on reducing the administrative burden onrimsses.

! hitp://lwww.oecd.org/dataoecd/24/6/34976533.pdf
2 http://www.oecd.org/dataoecd/41/9/34989455. pdf
% See also TUAC comments on the draft http://wwwetog/en/public/e-docs/00/00/07/FA/document_doarpht
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Public interest versus corporate interests

3. The Draft includes several references to thélipunterest”, which are welcome. But
the term itself is not defined and is accompanigd nbatching business and market
competition interests. Draft Recommendation 1.2oasticularly telling: governments are
called upon “to ensure that regulations serve th@ip interest in promoting and benefiting
from trade, competition and innovation while rechgcsystem risk”. In practice public interest
concerns do not automatically match those of trémmsjness or competitidn. The same
concerns apply to the call for systematic revievihef “stock of regulation” (1.1 and 5) — the
possibility that such a review could actually lead enhancing regulation or identifying
regulatory gaps is not seen as an option in thte tex

4, The suggestion made in the Draft to increassmnational cooperation and ensure that
regulatory policy takes into account “internationedulatory settings” (draft recommendation
1.4) is also welcome. It would, however, be of andf these “settings” are limited to trade

and investment agreements only, such those of th® Wand exclude other international

conventions and treaties covering the ILO Core ualstandards and including the Kyoto

Protocol, United Nations charters, etc.

5. For TUAC, the Draft should define the term “galihterest” to include basic rights
such as occupational health and safety conditibrehould also be placed in the context of
the current global economic crisis and rising ireiy and the need for redistributive justice
and equitable growth that benefits the least fawdwvithin our societies.

Regulatory and ideological capture of the regulayoagencies

6. Draft recommendation 3.1 calls for the creatba central regulatory policy agency,
and for such a body to be “politically accountali@™the centre of government” and to serve
“government policy” via — and as suggested by defbmmendation 12 — the appointment of
a “Minister for Regulatory Policy”. In the introdtion it is also suggested that such an
oversight body be hosted by a “finance or economiented ministry” (#36).

7. Trade union experience with centralised “regulatquality” oversight bodies is not
always positive. In the case of the Australian Bobigity Commission (PC), officials of the
Australian Council of Trade Unions (ACTU) have egsed concerns about the risk of
ideological bias in favour of corporate interesihis is problematic, first, in its own terms,
but also because over the years the PC has obtaised of a ‘monopoly’ over government
policy thinking that has proven to be very unhelpéuensuring a balanced and diverse policy
debate. Similar criticism has been made of the @ianaCabinet Directive on Streamlining
Regulation (CDSR), which is said to be “hostilerggulation” and “slants the regulatory
process in favour of corporate interests”

8. The “top-down” approach of the Draft and its lip call for the politicisation of
regulatory quality and governance is of concerre fisk is that regulatory policy would serve
a “government agenda”’ — or that of the finance stigi or the Treasury — rather than
contributing to a bi-partisan or whole-of-governmapproach to regulation.

* For example, according to a poll conducted in 20d@en asked what the main consideration shoule/ten
governments develop regulations, three-quarteiSarfadians chose “protecting Canadians’ health afetys
working conditions and the environment” compare@@86 who chose “protecting international competitigss
of Canadian business by keeping costs associatbdeygulations low”.

® “Canada’s Regulatory Obstacle Course — The Calilirective on Streamlining Regulation and the Rubl
Interest”, Marc Lee, Canadian Centre for Policyeftiatives, April 2010.
http://www.policyalternatives.ca/sites/default/filaploads/publications/reports/docs/Regulatory% Zi&ihe %2
OCourse.pdf
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A restrictive understanding of the “users” of regation

9. There is risk of regulatory capture in the wapttthe Draft considers “users of
regulation”, which draft recommendation 2 calls mgo be more involved in the regulatory
development process. It is suggested that uselsderc“citizens, businesses and consumers
and public sector organisations” (#28) or justizeihs” and “businesses”, with a particular
attention to small businesses (draft recommendaoh and 2.4).

10. Such binary view of the economy and of socadtyarge — citizens and business —
would appear inappropriate. With the exception otharitarian regimes, citizens rarely
engage with government on an individual basis. Tdreymost likely to engage on a collective
basis through political parties, independent aquiegentative trade unions, consumer groups
and other social movements. The omission of tradens in the draft is particularly
disturbing because collective bargaining clearliobgs to the forms of “co-regulation” that
are otherwise praised by the OECD.

11. Given the pro-business bias of the text wheamsicering “users” of regulation it is
then not reassuring that draft recommendation 2Ms dor “continuouslyconsulting all
relevant stakeholders during thehole regulation-making process throughl available
channels and to prioritise among others “consulting withal business”. Nor is it reassuring
that so much emphasis is put on reducing “unnecgessgulatory costs” (2.6) but also
reducing cost of “inspections and enforcement’egfulation (2.7).

Risk management versus precautionary approach

12. Two aspects are missing in draft recommend&idfirst reducing the administrative
burden is not, or should not be, the unique ohjeati risk-based approaches (as suggested by
9.5). The Draft should stress the positive roleredulation as a risk avoidance and risk
reduction function (compared to insurance schentesreby risks are pooled or transferred).
Second, the lack reference to the precautionaryoaphp (or principle) is problematic.. This is
an important issue because in many instances doagtionary approach places the burden of
proof on businesses — or on the party that advedatede-regulation or that wishes to issue a
new product on the market — while risk manageméah@laces the burden on the regulator.

RIA and cost-benefit analysis

13. The inclusion of economic, social, environmerdad distributional impacts in
regulatory impact assessments (RIAS) as suggestdchft recommendation 4.1 is welcome,
as is the reference to the “public interest”. Hoarthis inclusion is accompanied by more
detailed wording in favour of competition objecvand the reduction of the administrative
burden on businesses. Draft recommendation 4. &xXample, gives priority to domestic and
international market competition above all othejeobves. Also, cost-benefit analysis is
problematic from a social and environmental poihtview when performed in quantitative
terms as suggested by draft recommendation 4.4leVWhe net costs of compliance for
businesses are usually easy to quantify, the lermg benefits of regulation, particularly when
these are socially or environmentally oriented spieéad over several decades, are not.
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