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1. Introduction 
1.
 TUAC welcomes this opportunity to make a submission to the Fifteenth Meeting of the National Contact Points (NCPs). This submission is structured as follows:

-
Section 2: Application of the OECD Guidelines to Textile and Garment Industry;  

-
Section 3: The Proactive Agenda; 

-
Section 4: Horizontal Thematic Peer Learning;   
-
Section 5: Voluntary Peer Review of Norway;   
-
Section 6: Peer Review;

-
Section 7: Work-plan to Improve NCP Performance and Promote Functional Equivalence; 
-
Section 8: Meetings of National Contact Points; 

-
Section 9: Common Framework for Reporting;      


Section 10: Promoting the Guidelines;  
-
Section 11: Outreach Activities; 

-
Section 12: Translations of the Guidelines;   

-
Section 13: Funding Requirements;

-
Section 14 TUAC Activities. 

2. Application of the OECD Guidelines to the Textile and Garment Industry 

2.1 Recent NCP Initiatives in the Textile Sector 
2. TUAC welcomes the initiatives taken by Belgium, Canada, France and Italy to work proactively on improving working conditions in the textiles and garment sector. We commend them for calling on companies sourcing from Bangladesh to sign the Bangladesh Accord on Fire and Building Safety. 
2.2 Draft Statement by the NCP to Ministers – One Year After Rana Plaza  
3. TUAC welcomes the Draft Statement - One Year After Rana Plaza. In a separate submission, TUAC and OECD Watch have called on NCPs to take immediate action on the Rana Plaza Trust Fund, which was set up to compensate the victims of Rana Plaza. TUAC and OECD Watch are asking NCPs to make a collective commitment to call on their brands to resolve the funding crisis and make proportionate contributions to the Trust Fund to make up the shortfall in the Trust Fund (see joint TUAC – OECD Watch submission “Compensating the Victims of Rana Plaza – What Role for the OECD and the National Contact Points”). 
4. TUAC also strongly welcomes the inclusion of a commitment of NCPs to engage MNEs working in or linked to operations in Qatar so that they comply with the OECD Guidelines. TUAC has made a separate submission that sets out the case for NCP action on Qatar and proposes language to be in included in the NCP Statement
. 

2.3 Draft Agenda for the ILO-OECD Roundtable on Responsible Supply Chains in the Textile and Garment Sector 

5.  TUAC has already made comments on the draft programme of the upcoming ILO-OECD Roundtable:   

-
Due Diligence, Industrial Relations: TUAC welcomes the inclusion of a session on freedom of association and collective bargaining. We suggest as a trade union contribution the presentation of a joint trade union NGO report on due diligence on respect for trade union rights: 



- 
The UN Guiding Principles on Business and Human Rights and the Human Rights of Workers to Form or Join Trade Unions and to Bargain Collectively, ITUC, IndustriALL and Clean Clothes Campaign: 




Suggested Speaker: Dwight Justice, International Trade Union Confederation. 

-
Child Labour: As stated in our previous submissions
 TUAC proposes replacing the proposed topic on child labour with a session on Burma/Myanmar. Child labour is one of the areas in which thinking and practice of human rights due diligence is most advanced. None of the trade unions, employers, or NGOs has identified child labour as a priority for this workshop. In addition, considerable work has already been undertaken with regard to the issue of child labour in Uzbekistan cotton. TUAC urges governments instead to use the session to focus on Myanmar and due diligence on working conditions and labour rights.  This would fit with the OECD’s current focus on the SE Asian region.  We recommend that the session include:


- 
A presentation of the recent Trade Union-Company mission undertaken by Inditex and IndustrIALL on working conditions in the garments sector in Myanmar. 


Suggested Speaker: Isidor Boix, IndustriALL Global Union Coordinator. 

2.4  Proactive Agenda Project on Due Diligence in the Textile and Garment Sector 

6. 
TUAC understands that the OECD already has secured funding to carry out a project on due diligence in Textile and Garment Sector. It urges the OECD to refrain from undertaking any mapping or stock-taking exercises. The risks are well-known. Rather TUAC considers that at the outset there should be a meeting with the stakeholders to design the project in order to ensure that it makes a valuable contribution and avoids the failed mistakes of the past. 

3. The Proactive Agenda   

7.
TUAC considers the Proactive Agenda to be an additional means of identifying and resolving issues relevant to the implementation of the Guidelines. At national level, it considers that the proactive agenda has significant value. The initiatives undertaken by some NCPs in the aftermath of Bangladesh illustrate the potential role of NCPs in tackling adverse impacts in other sectors or geographical reasons. TUAC considers that this proactive approach is consistent with NCPs playing a central role in promoting Responsible Business Conduct.   

8.
At the OECD, TUAC underlines the need for adequate timescales and strong quality control in proactive agenda projects in order to ensure value and thereby continued stakeholder support. TUAC would also like to draw attention to the governance of proactive agenda projects, in particular with regards to financing and to ask the secretariat to examine whether the arrangements are consistent with OECD practice and whether there are any issues around conflicts of interest.  

4. Horizontal Thematic Peer Learning Session - Initial Assessments 

9.
TUAC considers it essential that NCPs apply the letter and the spirit of the Guidelines in terms of its problem-solving approach based on non-adversarial conciliation and mediation. It is essential that NCPs apply a reasonable threshold (see BOX 1) and do not reject cases on the grounds that a company has indicated that it will not participate in mediation (see BOX 2). 

BOX 1: HIGH THRESH-HOLD FOR ACCEPTING THE CASE 

In its rejection of the Excellon case, the Mexican NCP seems to have applied a high thresh-hold for accepting the case. On nearly all the issues presented the NCP finds the issues raised to be ‘material’ but ‘not proven’. This is of considerable concern for TUAC as the role of the NCP when handling a specific instance is to “facilitate access to consensual and non-adversarial means, such a conciliation or mediation, to assist the parties in dealing with the issues”. TUAC considers that it is against both the letter and the spirit of the Guidelines to apply such a high threshold in the initial assessment stage. 

Example 1: With respect to the termination of employees without cause. 

“It is difficult to identify and determine whether Excellon de Mexico actually terminated employees without cause” (Page 4) 

“It is difficult for the Ministry to provide further elements… since the matters and evidence provided by the complainants do not prove any violation to the LEMS (Guidelines); (Page 4) 

Example 2: “In connection with the alleged water pollution, on October 26, 2012 ProDESC submitted to this NCP a copy of results or technical tests performed in 2010 and 2011, which are not conclusive or updated and are not official
” (Page 7).

BOX 2: REFUSAL TO MEDIATE NOT GROUNDS FOR REJECTION
In its published Initial Assessment of the Excellon case, the Mexican NCP takes into account Excellon’s refusal to come to mediation in its initial assessment: “In this respect, Excellon communicated its decision not to participate by virtue of the absence of good faith by the claimants noted by the company, in the light of several recent actions and the results of other negotiations” (page 9). While this was neither the sole nor main reason for rejecting the case, nonetheless, TUAC considers that the willingness of the company to participate in mediation is not relevant to the initial assessment phase. Otherwise any and all eligible cases under the Guidelines could be rejected on the grounds that the company refuses to participate in mediation.
5. Voluntary Peer Review of Norway  
10.
TUAC once again congratulates the Norwegian NCP for organising a rigorous, transparent and participatory peer review process, which set a suitably high bar for future reviews. It also welcomes Norway’s Response and Draft Follow-up and the fact that this was carried out on a transparent and participatory basis that involved external stakeholders in Norway. 

11. 
On the “Lessons Learnt for Future Voluntary Peer Review”, TUAC would support using the lessons learnt as a model template for future reviews. Overall, however, it would prefer to see less emphasis on the unique characteristics of individual NCPs and more on the central role of the secretariat and the need to develop a common but flexible approach. This is the approach taken in the country reviews of the OECD Anti-bribery Convention. The central role of the OECD Secretariat in conducting country peer reviews is emphasised in the “Work Plan to Improve NCP Performance and Promote Functional Equivalence”.
 
12. TUAC congratulates those NCPs that have signed up for voluntary peer review – Belgium, France, Morocco, Chile and Canada. TUAC further calls on the OECD to speed up the cycle such that a minimum of three reviews should be undertaken each year.  The proposed timetable of 1 peer review in 2014 increasing to 2 country peer reviews per year thereafter is insufficient. 
6. Peer Learning  
13.
TUAC has previously called on the OECD to make full use of its various organisational structures and processes in order embed peer learning and build the capacity of NCPs. It welcomes the following positive steps that have been taken in this regard:  

-
Creating the new Working Group on Responsible Business Conduct;
-
Using the ‘Tour de Table’ in NCP meetings; 
-
Systematically including a chapter on the OECD Guidelines, including the NCPs, in published Investment Policy Reviews (e.g., Colombia);   

-
Capacity-building through peer learning (e.g., the support provided to the Colombian NCP in its early stages by the UK and Norwegian NCPs).
14.
TUAC considers that these efforts could be further strengthened by:

· Tour de Table:  Instead of having a general ‘Tour de Table’ on the ‘Results of the reviewed Period’ develop a system for selecting the priority issues to be discussed. For example:  
· Case criteria: develop criteria for identifying cases to be discussed during the Tour de Table:   
· multi-jurisdictional cases: which require cooperation between NCPs;

· Cases that exceed the time limits: all cases which have exceeded the indicative time limits where the problems are not being resolved;

· Key issues: where an NCP is facing a specific issue which is likely to either be of common interest or in which other NCPs might have previous experience.   

-
NCP reports: select a sample of NCP reports to discuss to identify good as well as poor practices and issues requiring follow-up.
7. Work Plan to Improve NCP Performance and Promote Functional Equivalence 

15. 
TUAC strongly welcomes the proposed “Work Plan to Improve NCP Performance and Promote Functional Equivalence” and in particular: 

-
Innovative proposals to involve the good offices of the Chair and the Bureau to assist informally in specific instances where problems arise; 

-
Making better use of NCP Annual Reports as an accountability mechanism;

-
Increasing the frequency of country peer reviews and assigning the Secretariat a central coordinating role building on the template developed by the Norwegian NCP; 

-
Providing support to new NCPs through buddying or twinning; 
-
Regional initiatives to improve performance and increase functional equivalence. It welcomes the discussions underway on a possible new structure and enhanced role of the European Commission in this regard.  

16. 
In addition, TUAC recommends that NCPs make greater use of the Tour de Table in order to discuss specific instances – particularly those which: raise new issues; face obstacles to success; have extended beyond the indicative timelines without the agreement of the parties; or require cooperation between NCPs. 

17. 
TUAC considers that it would also be useful to undertake a stock-taking analysis of completed cases to identify the factors that contribute to success or failure in the handling of cases by NCPs, which could then form the basis of horizontal peer reviews. BIAC, TUAC and OECD Watch could make a useful contribution in this regard. Some examples of the problems of functional equivalence experienced in trade union cases are provided below. 
BOX 3:  NCP FUNCTIONAL EQUIVALENCE: ISSUES ARISING FROM CASES
- Non-functioning NCPs: solutions: buddying/ mentoring, capacity building, peer review; 

- Improve NCP consistency/cooperation in cases: solutions: more regular NCP meetings, case meetings, fact finding, early warning systems of problems involving the secretariat; 

-Parties refusing to participate in the NCP process (see TABLE 1 below): solutions: cooperation between home and host country NCPs; strengthening the authority of the NCP; examination; consequences;  

Confidentiality V transparency: solutions: workshop with trade unions, NGOs and NCPs to explain issues on all sides; 

Imposing conditions on campaigning: solutions: workshop with trade unions, NGOs and NCPs to explain issues on all sides.  

18.
TUAC requests that NCPs consider the problem of companies refusing to participate in the NCP process as the next item under horizontal peer review. This is a particular problem for the US NCP. The US NCP is one of the few NCP that does not conduct an examination in the event that mediation is refused or fails. TUAC calls on the US NCP to take steps to strengthen its processes.  

TABLE 1: TRADE UNION CASES: 100 % FAILURE AT THE US NCP 
	Date 
	Parties 
	Outcome 

	June 2014
	International Union of Food, Agricultural, Hotel, Restaurant, Catering, Tobacco and Allied Workers' Association (IUF) and Mondelez International
	Accepted – company refused mediation 

“However, absent agreement by Mondelez to consider engaging in mediation outside of the negotiations taken place under Pakistani law, the U.S. NCP has no basis upon which to offer its good offices at this time.”

	May 2014
	Greenpeace and Herakles Farms/Capital (Cameroon)
	Rejected

	
	International Union of Food, Agricultural, Hotel, Restaurant, Catering, Tobacco and Allied Workers' Associations (IUF) and PepsiCo, Inc. (India)
	Accepted – company refused mediation 

“PepsiCo declined the U.S. NCP’s offer of mediation. This therefore concludes the U.S. NCP’s role in this Specific Instance.”

	
	FFW and Janssen Pharmaceuticals a Division of Johnson & Johnson (Philippines) Inc.
	Rejected

	October 2013
	U.S. NCP Public Statement: IUF and Mondelez International

	Accepted – company refused mediation 

“The U.S. NCP’s Specific Instance is concluded as Mondelez was unwilling to proceed to mediation. In an email dated July 24th, IUF agreed to participate in mediation. In a letter dated August 20th, Mondelez stated that it would not participate in an information session with FMCS or any subsequent mediation offered by the U.S. NCP. The Specific Instance process – and any ensuing mediation – is voluntary, providing an opportunity for a neutral third party to assist parties to reach their own resolution of concerns only if and when all parties come to the process freely and committed to cooperative problem solving.

	July 2013
	U.S. NCP Final Assessment: Communications Workers of America (AFL-CIO, CWA)/ver.di and Deutsche Telekom AG
	Accepted – company refused mediation 

“…On March 12, the FMCS advised the Office of the U.S. NCP that it had not received a timely response from DT/T-Mobile regarding the initial mediation meeting and referred the case back to the Office of the U.S. NCP, advising that it had made no progress moving the process forward.

On March 19, 2013, the Office of the U.S. NCP informed the parties that it was preparing a final statement regarding the specific instance. Based on the circumstances and the materials before the Office of the U.S. NCP, it is determined that the U.S. NCP is no longer able to contribute to a positive resolution of this dispute and therefore withdraws its offer of good offices.”


8. Meetings of National Contact Points   

19.
TUAC has emphasised the need to increase the regularity of NCP in line with the change made in the text of the 2011 Guidelines (see BOX 4). While the title of the current meeting includes reference to the ‘Fifteenth Meeting of National Contact Points’ all the documents still refer to the ‘Annual Meeting of the National Contact Points for Multinational Entreprises’.

BOX 4: INCREASING THE REGULARITY OF MEETINGS


“3. National Contact Points shall meet annually regularly to share experiences and report to the Investment Committee.” 


Amendment of the Decision of the Council on the 

OECD Guidelines for Multinational Enterprises
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The trade union priority for the OECD Guidelines is to upgrade the performance of the National Contact Points (NCPs). This requires NCPs to meet regularly so that they can exchange information and good practice and cooperate on cases.  


-
TUAC Recommendations: 

-
Meetings of the National Contact Points should be held back-to-back with
 meetings of the Working Party on Responsible Business Conduct and the title of these meetings be changed accordingly (Biannual or ‘Fifteenth/Sixteenth’);   


-
Once a year the representatives of NCP Oversight (Steering Boards) and Advisory Committees should be invited to participate in the NCP meetings and time should be allocated in NCP meetings to an exchange of experience between these different bodies. 
9. Common Framework for Reporting  

21.
TUAC welcomed the Common Framework for Annual Reporting by National Contact Points as a significant step towards increasing the quality of reporting. For the 2014 report, seven NCPs (15.5%)
 failed to submit their 2014 Annual Reports to the OECD (see BOX 5). This is exactly the same number and percentage as in 2013 and includes some of the same NCPs – Greece, Ireland, Luxembourg and Romania.  A number of NCPs have submitted reports that are either incomplete or inaccurate (see TABLE 2).  

BOX 5: NCPS FAILING TO REPORT 

· Costa Rica (new NCP)

· Greece (failed to report in 2013)



· Ireland (failed to report in 2013)



· Jordan 
· New Zealand

· Luxembourg (failed to report in 2013)


· Romania (failed to report in 2013)



TABLE 2: INCOMPLETE OR INACCURATE NCP REPORTING

	country
	ncp report 
	tuac comment 

	Peru  
	The Peruvian NCP does not include information on all specific instances in its report.   
	A complaint submitted to the Peruvian NCP on 15 November 2010 is still outstanding (Telefónica del Peru Economic Group V Confederation of Peruvian Workers, SITENTAL and PLADES
). As of 1 June 2014 the complainants confirmed that they had not received any final decision from the Peruvian NCP.  TUAC has already reported this in its submission to the Meeting of National Contact Points in 2013. 


22. Furthermore, even where the reports are complete and accurate, the information shows that the NCP is failing to meet its commitments under the 2011 Guidelines (see TABLE 3). 

TABLE 3: NCP REPORTING REVEALS POOR NCP PEFORMANCE 

	country
	ncp report 
	Issue 
	Tuac 

	Turkey
	No contact person 

No advisory body (same as 2013)
No oversight body  (same as 2013)
No allocated budget (same as 2013)
Has dedicated staff (different from 2013) 

Does not report within Government 
(same as 2013)
Does have a dedicated web site or web pages 
(different from 2013 – but no link)

Does not publish its reports

(same as 2013) 
	Failure to comply with core criteria
	TUAC is concerned that the Turkish NCP is not visible and not meeting commitments under the Guidelines. 


23.
TUAC considers there is a need to take steps to improve the completeness and accuracy of NCP reports as well as to use the reports as a source of identifying – and addressing – bad practices.  

-
TUAC Recommendation: 

· Validation: the OECD secretariat should:

· Request that NCPs ask their reports to be validated by external stakeholders and for the reports to disclose whether or not they have been validated, when and by whom;

Or 

· Invite external stakeholders to submit shadow (parallel or alternative) reports

· Such validation measures would serve the additional function of engaging national actors and increasing national accountability as well as improving the reporting to the OECD.  

-
Follow-up:  The OECD secretariat should run checks on the information and follow-up where information is out-of-date, unclear, inconsistent or incomplete including cross-checking information with TUAC and OECD Watch web sites and national stakeholders; 

-
Frequency of reporting: Increase the periodicity by enabling information to be updated on-line so that information can be amended on a regular basis.  
10. Promoting the Guidelines 

24. In its 2013 Annual Report the Czech NCP suggested that time should be given in the upcoming period to developing a “common framework for promotion of the Guidelines”
.  TUAC considers that this is a good suggestion that could also take account of the regional and sectoral dimensions.    

25. TUAC also considers that much more could be done jointly between NCPs and stakeholders to promote the Guidelines.  

11. Outreach Activities 

26.
TUAC welcomes the range of outreach activities that have been undertaken or are planned.  TUAC is keen to support such events, where possible, as well as NCP national and regional events, working with trade union partner organisations.  

12.  Translation of the Guidelines    

27.
TUAC notes that the 2011 Guidelines are now available in 23 languages including Arabic and Russian, and that Burmese and Indonesian versions are currently being prepared.  TUAC calls on the OECD to collate these language versions and make them centrally available on the OECD web site. 

28. TUAC also calls on the OECD to produce official OECD translations of other language versions including Spanish, Arabic and Chinese.  
13.
Funding Requirements - Implementation of the Work Plan Work Plan to Improve NCP Performance and Promote Functional Equivalence 

29.
TUAC asks for an update on the request for long-term reallocation of the Budget on the 2015-2016 Programme of Work and Budget to fund in particular the Work Plan to Improve NCP Performance and Promote Functional Equivalence.

14.  TUAC 2014 Activities     

30.
TUAC has undertaken or planned the following activities in 2014: 

 Training: 
· 18 March 2014: ETUI Training, Florence, Italy; 

· 26 March 2014: ILO Training Centre, Turin, Italy;

· 2 July 2014: ILO Training Centre, Turin, Italy;
· August 2014: Sectoral Trade Union  meeting: Manila; 
· Date tbd: Latin America: regional training event, Mexico City, Mexico;  

· October 2014: Central and Eastern Europe: regional training event, Poland.  

Trade Union Guide to the OECD Guidelines

· Current Languages: Burmese, English, French, German, Italian, Japanese, Korean 
Polish, Spanish, Swedish. 

· Forthcoming (2014): Chinese and Arabic.
ANNEX 1: TUAC CHECKLIST FOR GOVERNMENTS  

CHECKLIST FOR NCPS UNDER THE 2011 GUIDELINES
  

	steps
	description

	1. Provide adequate resources 
	Adhering governments must ensure that the resources of the NCP are adequate for undertaking the enhanced functions under the updated Guidelines, including mediation, capacity-building and participating in peer learning. 



	2. Translate the Updated Guidelines
	NCPs should translate the updated Guidelines and their Commentaries into all national and, as appropriate, local languages in the coming weeks, in line with the Procedural Guidance and the core criteria of accessibility.  

	3. Set up an advisory, oversight or review body
	NCPs should establish an advisory, oversight or review body in line with the recommendation made in the Commentary to the Procedural Guidance and in accordance with NCP best practice, thereby helping to ensure impartiality, predictability and equitability in the handling of specific instances. 

	4. Conduct a review of NCP structures
	In addition to creating an advisory or oversight body, NCPs should review and revise their structure so as to provide an effective basis for implementing the Guidelines, assure impartiality and to be consistent with the other core criteria and the guiding principles for the handling of specific instances. They should pay particular attention to identifying, disclosing and removing conflicts of interest in line with the requirement to be impartial. 

This review of NCP structure should be undertaken collaboratively with the social partners and other non-governmental organisations. 

	5. Conduct a review of NCP procedures 
	NCPS should conduct a review to ensure that their procedures are, at a minimum, consistent with the standards set in the updated Guidelines, including the following: introduce indicative timeframes; strengthen cooperation between home and host country NCPs; develop best practice guidance on parallel proceedings in line with the updated text, using the UK procedures as a model; protect the identity of the complainant. 

This review of NCP procedures should be undertaken collaboratively with the social partners and other non-governmental organisations.



	6. Publish NCP procedures
	Publish procedures on the NCP web site in local, national and international languages in line with the core criteria of accessibility. It is not sufficient to publish procedures in national languages, as this would limit the accessibility of the NCP to those able to work in national languages. 

	7. Strengthen Policy Coherence 
	Identify and meet with relevant government departments, including export credit agencies, public procurement departments and pension funds, in order to identify procedures for strengthening policy coherence. NCPs should focus in particular on the steps to be taken where an NCP issues a statement in the event of: i) no agreement being reached; ii) a party refusing to come to the table; iii) providing recommendations on the future implementation of the Guidelines; iv) a finding that a company has breached the Guidelines. 



	8. Establish national consultation and reporting mechanisms 
	The 2000 version of the Guidelines already required NCPs to put in place mechanisms for consultation and reporting at national level, including reporting to national parliaments. The updated Guidelines further strengthen the requirement for the NCP to be accountable. NCPs should conduct regular consultations with external stakeholders and establish mechanisms for national reporting, including to Parliament, and publish all reports, including the report to the OECD on the NCP web site in national languages, as well as international languages. 

	9. Identify issues for peer learning and Sign up for Voluntary Peer Review
	Identify issues for peer learning and thematic peer review through consultations at national level with external stakeholders and sign up for peer review. 



	10. Draw up promotional Plan to support the pro-active agenda 
	Draw up a plan for promoting the Guidelines and implementing the proactive agenda in collaboration with the social partners and other non-governmental organisations. The public profile of the OECD Guidelines is low. There is an urgent need to increase significantly the level and effectiveness of promotional activity. One means of doing so it to work collaboratively with the social partners and other non-governmental organisations, so as to harness their global networks for the purposes of promoting and implementing the Guidelines.  
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� Qatar: Implementing the OECD Guidelines for Multinational Enterprises, TUAC Submission to the 15th Meeting of National Contact Points (25th June) and the Informal Ministerial Meeting on Responsible Business Conduct (26th June). 


� See Summary Record of the Joint Meeting of the Working Party on Responsible Business Conduct and the National Contact Points, 5 December 2013, para 6b. Page 6. 


� Ibid. 


� Emphasis added. 


� DAF/INV/RBC/RD(2014)9/REV1


� This figure excludes Costa Rica which is a new NCP that also hasn’t reported.  


� http://www.tuacoecdmneguidelines.org/CaseDescription.asp?id=153


� This is an indicative not exhaustive list of deficits. 


� Czech Republic NCP Report to the OECD, 2013, p.7.  


� TABLES 1 and 2 use the paragraph numbering for the Commentaries given in the version of the Commentaries that was submitted for approval to the Council in May 2011. The Commentaries of the public version of the updated Guidelines, whilst usefully following the relevant Chapter, do not contain paragraph numbers. TUAC has started working with the new text and find this highly problematic. 
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